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IN THE; 




PENINSULA LIGHT & POWER COMPANY, INC., 
AND THE TOWN OF ONANCOCK 
PETITION TO REHEAR · 
To the Hofl'l.orable Justices of the Supreme Cpurt of Appeals 
of Virginia: 
Your Petitioner, J. P. Chandler, respectfully asks that a 
rehearing may be had of the above ~ause. 
In the opinion given by this Honorable Court on March 
21; 1929, it is stated: 
[ 2 ] 
"It is agreed by both plaintiff and defendants that 
the only question to be decided in the case is, whether 
the following portion of section 4038 of the Code 
applies to the facts in the instant case, to-wit: 'All 
wires fastened upon posts or poles, erected as afore-
said, shall be placed at the height of not less than 
twenty feet above all road crossings.' " 
It is true that the petition filed in behalf of your Peti-
tioner stated that the only issue before the Circuit Court 
was whether that part of Section 4038 of the Code above 
quoted is or is not applicable to the instant case. It is true 
that practically the entire oral argument before this Hon-
orable Court was whether Section 4038 of the Code did or 
did not apply. Counsel for yourPetitioner were so confident 
in their contention that Section 4038 did apply that the 
entire petition filed in behalf of your Petitioner and prac-
tically the entire argument at the bar of this Court were 
upon that one point. 
In that contention this Court, by its opinion of March 
21, 1929, has clearly held that Counsel for your Petitioner 
were in error, and no rehearing is asked herein upon that 
point. Your Petitioner, however, most earnestly urges 
that even if he was in error as to Section 4038 of the Code 
that nevertheless the Circuit Court committed error in · 
sustaining the demurrer of defendants. It is respectfully 
submitted that the declaration filed in behalf of your Peti-
tioner entitles him to recover both at common law and 
under Section 4035 of the Code. That part of Section 4035 
of the Code applicable is as follows: 
"Erection of lines parallel to railroads ; occupa-
tion of roads, streets, etc. Every telegraph com-
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pany and every telephone company incorporated by 
this or any other State, or by the United States, 
may construct, maintain, and operate its ·line along 
and parallel to any of the railroads of the State, 
and shall· have authority to occupy and use the pub-
lic ~arks, roads, works, turnpikes, streets, avenues, 
and alleys in any of the counties, with the consent 
of the board of supervisors thereof, or in any in-
corporated city or town, with the consent of the 
council thereof, and the water-ways within this 
State, for the ereetion·of poles and wires, or cables, 
or the laying of underground conduits, portions of 
Which ·they may ·lease, rent, or hire to other like 
compante·s, but sU()k poles, wires, cables and con.. 
iluits shtdl rwt in any wise obst-ruct or interfere 
witk pubUc ·travel, or tke ordinary use of suck rat"l-
roads, parks, roads., works, turnpikes, stre'et8, :ave-
nues, alleys, or waters, or damage private property 
without compensation therefor, nor in allY. way ob-
struct the navigation of any stream, or impair or 
endanger the use thereof by the public, or by any 
person or corporation entitled to the use of the 
same." Italics ours. 
It will be noted that the above Section applies only to 
telegraph and telephone companies, but Section · 4061 of 
the Code, provides that light and power companies shall 
be subject to all of the rules, regulations, restrictions, etc., 
prescribed by Sections 4035 to 4038, inclusive. 
Your Petitioner respectfully states that under Section 
4035 above quoted that no telegraph, telephone or light 
wire can in any way "Obstruct or interefer with public 
travel or the ordinary use of ... roads ... streets, avenues 
-I 
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or alleys". This is necessarily conceded by the defenda11ts 
in the instant case who, at page 9 of their brief, after 
quoting a part of Section 4035, says : 
"This is the general statute covering all cases of 
the erection of . poles and wires along and parallel 
to railroads or upon streets, roads, avenues and 
alleys." 
If the declaration filed in behalf of your Petitioner 
alleges that either of said defendants constructed, or per-
mitted to be constructed, any wires which obstructed or 
interfered with public travel or the ordinary use of the 
streets of the defendant town, your Petitioner respectfully 
submits that it necessarily follows that the Circuit Court 
erred 1n sustaining defendants' demurrer. 
The declaration demurred to is found on pages 9 to 
14, inclusive, of the printed record. As will be shown by 
an examination of same the first count of said declaration 
alleges that it was the duty of the defendant, Peninsula 
Light & Power Company, Inc.: 
"To use such care as is required by law to so con-
struct,~ control, operate and maintain said wires and 
at the height required by law, to-wit: 'at a height 
of not less than twenty feet above all road cross-
ings,' and so as to prevent the sa,me from ob-
structing said Market or Main Street of said Town 
and to prevent same from coming in contact with 
persons,· vehicles and pedes trains larwfully passing 
along said Market or Main Stre1et, which is a public 
str~et and highway in said Town of Onancock, and 
: :C(mnty of Accomack." . (Italics ours.). 
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As will be seen from that part of the declaration quoted, 
the defendant, Power Company, is not only charged with 
the duty to construct its wires ·at a height of twenty feet, 
but in addition i8 chd,rged witk tke duty of so constructing 
its wires as to prevent same from obstructing Market 
Stre_et. 
lli the remainder of· said count no reference whatever is 
made to the duty of the defendant,. Power Company, to 
construct its wires twenty feet above road-crossings,· but 
it is clearly charged (as will be seen on page 10 of the 
·record) that the Power Company, . 
"So carelessly and negligently erected, main-
tained, controlled and operated one of its said wires 
over and across said Market or Main Street" 
that your Petitioner was injured thereby. We submit, 
therefore, that the demurrer~ should not have been sus-
tained by the Circuit Court to the first count of the declara-
tion in question. 
We respectfully urge further that said demurrer should 
certainly not have been sustained t~ the second. count of the 
declaration found on page 11 of tlie record. In said second 
count no reference wkate'IJer -was made to tke requirement 
contained in Section 1,.038 of tke Code tkat a wire s'luYuld Pe 
twenty feet at road-crossings. Said second count on the 
contrary charged and charged only that it was the duty of_ 
the defendant Town, 
"To keep said street in. reasonably good repair 
and order, free from obstruction and in a reason-
ably safe. condition .at all times for the use of the 
public and individuals ·and n:ot to. permit telephone, 
I: ,,, 
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telegra:ph or electric light wires or other danger-
ous instru.ments to be erected, alo:p.g or a.cross or 
over s.aid road or stl"eet at less height than that re:.. 
quired by law of the State of Virginia, or to per-
mit wires belonging to telephone, telegraph or elec• 
tric light companies to be placed on poles lower 
than the height required by the law of the State 9f 
Virginia, or to permit poles to be left leaning over 
the road with the wires therefrom. sagging down 
over the street, whereby or in consequence of which 
persons lawfully using said street would be in 
danger of being injured and to take reasonable and 
proper care and precaution to protect the public 
individuals using said street· from injury by reason 
of any sagging pole or wires hanging over said 
street." 
It is respectfully submitted that a clear case. was alleged 
in l:>ehalf . of your Petitioner under Section 4035 above 
quoted. 
The third and last count in said declaration alleged that 
an agreement had been entered into between the defendant. 
Light Com.pany, and the defendant, Town, looking to the 
installation of .a lighting system in said town. It is true 
that said third count alleges that it was the duty of said 
lighting company to have its wires crossing streets not 
l~ss than twenty feet above said streets .and lilrewise 
alleges that it was the duty of the defendant Town to re-
quire the defendant, Light Company, to maintain its wires 
a:cross streets .at least twenty feet above said streets. It is 
also true, however, that said.thirdco1,1nt alleges tha.t it was 
tP,e duty of the defendant, Light Company, to have its 
wires acrass the streets tw:enty f~et a}Jove said streets, 
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"In ordw to prevent tke same· from obstrumitng 
~if];· Market of Main, Stree·t of said· Town a.nd. to 
']WiYIJent BUCk cross street wires from commg i1'1i 
contact witk persons· ei'tkef! on foot or in veki-cles 
lawfully passing along said Market or Maihb Street; 
whick is· a publ'ic street and ltigkway t"-n said Town 
of Onancock and CO!IJ,nty of AcC<fflW,C/' 
Pra.etieally the sa.me allegation is used: in CGnnection 
with·. the duty of the Town. 
In Chancler v. Baltimore, F;tc. Railwaty. Company, 125 
Vir~nia 63, the defendant demurred· to the notice of mo .. 
tion tiled in behalf of the plaintiff, one of the grounds of 
dEmturrer being that. said notice asked for special dam .. 
ages which, under the notice, could not be recovel!'ed,. The 
Circuit Court sustained said demurrer, this Honorable. 
Cou;rt reversed the Judgment. of the Circuit C01~rt. In de-
livering th~. opinion of the Court Jurge Burks says: 
"If (referring to the notice of motion) it states 
With necessary particularity a case which, if proved,, 
entitles the plaintiff to recover, it is sufficient on 
demurrer." 
Again in the same opinion after referring to the allega- . 
tions . contained in the notice of motion, the Court says : 
"If these facts were proved, the notice stated. a 
case for recovery, and it is immaterial whether the 
notice stated the correct measure of damages or not. 
The extent of his recovery was to be :fixed by evi-
dence. The first ground of demurrer should, there-
fore, have been overruled." 
~o in the instant case the Circuit Co:urt held, this Honor-
able Court has held, a:pd its holding is final, that as the wire 
which injured your Petitioner was not at a road-crossing 
or roaq-intersection, Section 4038 requiring wires at road-
crossings to be twenty feet above the road or street does not 
apply. So much of the declaration, therefore, as alleged 
that it was the duty of the defendant, Light Company, to 
erect its wires twenty feet above the street in question and 
so much of the declaration as alleged that it was the duty of' 
the defendant Town to see that said wires were maintained 
twenty feet above the town was demurrable, and as above 
stated no rehearing is asked upon that question. We dG 
most earnestly urge, however, that all three counts of your 
Petitioner's ·declaration were good under Section 4035 and 
that the Circuit Court therefore erred in sustaining de-
fendants' demurrer. The contention of defendants in their 
demurrer based upon Section 4038 could and should have 
been covered by instructions to the jury rather than by sus-
taining a demurrer to a deClaration, which with all ob-
jectionable features eliminated, to use .the language of 
Judge Burks in Chandler v. Baltimore-, Etc. Railroad,. 
BUpra: 
"* * • states with necessary particularity a case 
which, if proved, entitles the plaintiff to recover • 
. . ... 
for these reasons your Petitioner respectfully prays that 
this case may be reheard; that tlie judgment of the Circuit 
Court sustaining said demurrer may be reversed and set 
aside; that a new trial may be granted your Petitioner in 
conformity with the opinion handed down by this Honor-
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able Court; and that your Petitioner may have such other 
relief as may be proper. And your Petitioner will ever 
pray, etc. 
Respectfully submitted, 
March 30, 1929. 
J. P. CHANDLER. 
G. WALTER MAPP, 
HERBERT JAMES, and 
J. BROOKS MAPP, 
Hi~ Attorneys. 
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